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MVEMORANDUM OPI NI ON

MARVEL, Judge: This case is before the Court on
petitioner’s notion for admnistrative and litigation costs

pursuant to section 7430 and Rule 231.1

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code) in effect at the tine petitioner
filed her petition, and all Rule references are to the Tax Court

(continued. . .)
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In Wener v. Conmm ssioner, T.C. Menpo. 2008-230 (Wener 1),

we granted petitioner’s request for relief under section 6015(f)
Wth respect to petitioner’s Federal inconme tax liabilities for
1979-81. Petitioner tinely noved to vacate our decision in
Wener | and noved for admnistrative and |litigation costs. W
granted petitioner’s notion to vacate our decision in order to
consider petitioner’s notion for admnistrative and litigation
costs. For the reasons that follow, we shall deny petitioner’s
notion for costs.

Backgr ound

In Wener | we nade extensive findings of fact, and we
i ncorporate those findings in this opinion by reference. For
conveni ence and clarity, we repeat below the facts necessary for
di sposition of the instant notion. Petitioner resided in New
York when the petition was fil ed.

Petitioner and Jay Wener (M. Wener) were married in 1952.
As of the date of trial, they were still married. Petitioner
graduated with a bachel or of arts degree from Syracuse University
in 1951. Her course work did not include classes in accounting,
finance, or math. From 1951 through 1954 petitioner worked in
t he custonmer service departnent of AT&T. |In 1954 petitioner

becane a full-tine honemaker, and she remained a full-tine

Y(...continued)
Rul es of Practice and Procedure.
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homemeker until around the tine of trial, when she began selling
clothing from her hone.

During the years in issue petitioner and M. W ener
(collectively, the Weners) maintained a joint checking account.
Petitioner wote checks for routine household expenses fromthe
account, but she relied on M. Wener to make | arge purchases and
handl e the couple’s investnents and tax matters. The bank
statenents for the joint checking account were mailed to the
Weners’ hone address. M. Wener reconciled the account and
nmoni t ored the account bal ance.

In 1979 M. Wener invested in Sinclair d obal Arbitrage
(SGA), alimted partnership. On Novenber 9, 1979, M. Wener
wote two checks to SGA fromthe Weners’ joint checking account
totaling $106, 250; on May 13, 1980, M. Wener wote a third
check to SGA for $58,839.84. Petitioner did not sign any of the
checks, nor did she know about them M. Wener did not tell
petitioner about the investnent in SGA

M. Wener received a Schedule K-1, Partner’s Share of
| ncome, Credits, Deductions, etc., for 1981 that showed he was a
limted partner in SGA. Petitioner’s nane did not appear on the
Schedul e K-1, nor did it appear on any correspondence from SGA

The Weners filed joint Federal income tax returns for 1979-
8l. M. Wener’'s accountant, Martin Bond (M. Bond), prepared

the returns on the basis of information provided by M. W ener
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and M. Wener’s office manager; petitioner did not provide
information for the preparation of the tax returns, nor did she
di scuss the returns with M. Bond. After M. Bond prepared each
year’s return, he brought the return to M. Wener’'s office,
where M. Wener signed both his nane and petitioner’s nane to
the return and mailed it to the Internal Revenue Service (IRS).
Petitioner did not review any of the returns for 1979-81. On
each of the returns, the Weners reported an over paynent and
clainmed a refund. Petitioner did not know about the refunds, and
she did not benefit fromthem beyond nornmal support.

The Weners’ joint returns for 1979, 1980, and 1981 deducted
SGA partnership | osses of $128,789, $610, 080, and $207, 517,
respectively. Respondent audited SGA for 1979-81, disall owed
certain partnership deductions, and nmailed a notice of deficiency
to the Weners. Petitioner was not involved in the audit, and
M. Wener did not tell her about it.

A petition was filed in this Court on behalf of the Weners
seeking a redeterm nation of the deficiencies for 1979-81, docket
No. 27006-90. On July 17, 1991, the Court entered a stipul ated
deci sion in docket No. 27006-90. Petitioner did not sign the
stipul ated decision. |In accordance with the stipul ated deci si on,
on August 23, 1991, respondent assessed Federal incone tax
deficiencies against the Weners for 1979 and 1980, and on

Septenber 30, 1991, respondent assessed an incone tax deficiency
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agai nst the Weners for 1981 (collectively the 1979-81 tax
liabilities).?

On Novenber 29, 1991, about 2 or 3 nonths after respondent
assessed the 1979-81 tax liabilities, petitioner transferred the
marital honme (the Morris Lane property) to the Charles Wener
Trust in consideration for substantial suns previously advanced
by the trust to M. Wener. On the date of the transfer,
petitioner did not know about the 1979-81 tax liabilities or that
she was personally |iable for them Follow ng the transfer, the
Weners continued to live at the Morris Lane property, and they
paid the nortgage and ot her househol d expenses fromtheir joint
checki ng account.

On January 6, 1992, respondent filed a notice of Federal tax
lien against the Weners with respect to the 1979-81 tax
lTabilities.

In 2001, pursuant to an agreenent between the IRS and the
Weners, the Federal tax lien that had attached to the Mrris
Lane property was rel eased, and the Mdirris Lane property was
sold. The Weners purchased a new residence in Arnonk, New York,
that, under the agreenent with the IRS, was titled in their joint

names and was subject to the Federal tax lien. The new hone was

2\ are unable to deternine fromthe record whether the
assessed anounts include additions to tax or penalties. W
assunme that respondent assessed interest as required by the
| nt ernal Revenue Code when he assessed the incone tax
defi ci enci es.
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purchased with the proceeds fromthe sale of the Mdrris Lane
property. At the tinme of trial the Weners resided in the new
resi dence, and petitioner listed the residence as an asset on
Form 433-A, Collection Information Statenent for Wage Earners and
Sel f - Enpl oyed I ndi viduals, that she submtted to respondent on or
about March 28, 2005.

In 2001, in connection wth collection activities related to
the 1979-81 tax liabilities, petitioner learned for the first
time that the liabilities were attributable to M. Wener’'s
investnment in SGA. At that tinme one of respondent’s revenue
of ficers suggested that petitioner apply for relief under section
6015. On or about March 26, 2002, petitioner filed Form 8857,
Request for Innocent Spouse Relief (And Separation of Liability
and Equitable Relief), on which she requested relief fromjoint
and several liability for the 1979-81 liabilities pursuant to
section 6015. On or about OCctober 15, 2003, respondent infornmed
petitioner that her request for relief had been deni ed.

Petitioner filed a protest with respondent’s Appeals Ofice. On
June 24, 2004, respondent issued a notice of determ nation that
deni ed petitioner’s request for relief under section 6015 for
each of the years in issue. 1In the notice respondent stated
sinply: “We did not find you eligible for relief” under section
6015(b), (c), or (f) and gave no indication of the analysis the

Appeals Ofice used or the information it relied on to make its
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determ nation. Petitioner tinmely petitioned this Court pursuant
to section 6015(e), alleging that respondent’s determ nation was
in error. Petitioner argued she was entitled to i nnocent spouse
relief for 1979-81 under section 6015(b) or, in the alternative,
under section 6015(f).

We held in Wener | that petitioner was not entitled to
relief under section 6015(b) because even if she | acked act ual
know edge of the partnership |osses clained on the 1979-81
Federal inconme tax returns, she had a duty to inquire about the
returns and the | osses they showed, and she failed to satisfy the
duty. Accordingly, we held petitioner had constructive know edge
of the understatenents of tax on the 1979-81 returns, and such
know edge was fatal to petitioner’s request for relief under
section 6015(b). However, we also held that petitioner was
entitled to equitable relief under section 6015(f). W based our
hol ding with respect to section 6015(f) on credibility
determ nations with respect to certain testinony, a thorough
review of the evidence, and a careful analysis of section 6015(f)
and, in particular, Rev. Proc. 2000-15, sec. 4.01, 2000-1 C. B
447, 448, which sets forth the conditions under which the
Comm ssioner will grant taxpayers equitable relief fromjoint and

several liability for Federal incone tax.
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Di scussi on

Section 7430

Section 7430(a) allows a taxpayer to recover reasonable
admnistrative and litigation costs incurred in an admnistrative
or court proceedi ng brought by or against the United States in
connection with the determ nation, collection, or refund of any
tax, interest, or penalty. Reasonable adm nistrative costs are
t he reasonabl e and necessary costs incurred by the taxpayer in
connection wth the adm nistrative proceedi ng, including
adm ni strative fees inposed by the Conmm ssioner, reasonable fees
paid or incurred to retain the services of a representative who
is licensed to practice before the IRS, reasonabl e expenses of
expert w tnesses, and reasonable costs for any study, analysis,
or report that is necessary to the taxpayer’s case. Sec.
7430(c)(2); sec. 301.7430-4(b)(1), Proced. & Adm n. Regs.
Simlarly, reasonable litigation costs include reasonable court
costs, reasonable attorney’ s fees, reasonabl e expenses of expert
W t nesses, and reasonable costs of any study, analysis, or report
necessary to the taxpayer’s case. Sec. 7430(c)(1).

To recover admnistrative and litigation costs under section
7430(a), the taxpayer nust satisfy each of the follow ng
requi renents: (1) The taxpayer nust not have unreasonably
protracted the adm nistrative or court proceedi ngs, sec.

7430(b)(3); and (2) the taxpayer nust have been the “prevailing
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party” in the adm nistrative or court proceeding, sec.
7430(c)(4)(A). In addition, with respect to a request for
litigation costs, the taxpayer nust al so prove that he or she
exhausted all adm nistrative renmedi es available within the IRS,
sec. 7430(b)(1).

Respondent concedes that petitioner exhausted al
adm ni strative renedi es available within the IRS and did not
unreasonably protract the proceedings. Thus, the dispositive
issue in this case is whether petitioner was the prevailing party
in Wener |.

A taxpayer is the prevailing party if: (1) The taxpayer
substantially prevailed wth respect to the anobunt in controversy
or with respect to the nost significant issue or set of issues;
(2) the taxpayer’s net worth does not exceed $2 mllion; and (3)
the position of the Comm ssioner was not substantially justified.
Sec. 7430(c)(4); see also sec. 301.7430-5(a), Proced. & Adm n.
Regs. The taxpayer has the burden of proof with respect to
requirenents (1) and (2); the Comm ssioner has the burden of
proof with respect to requirenment (3). Sec. 7430(c)(4)(B); Rule
232(e).

1. The Section 7430(c)(4) Requirenents

A. The “Substantially Prevail ed” Requirenent

The term “prevailing party” neans any party in a proceeding

to which section 7430(a) applies (other than the United States)
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who has substantially prevailed with respect to the anmount in
controversy or with respect to the nost significant issue or set
of issues presented. Sec. 7430(c)(4)(A); sec. 301.7430-5(e),
Proced. & Adm n. Regs. Any determ nation as to whether a party
is the prevailing party may be nade by agreenent of the parties;
by the Comm ssioner, in the case of a final determ nation
foll ow ng an adm ni strative proceeding; or by a court, in the
case of a final determ nation nmade by a court. Sec.
7430(c) (4) (0.

In Wener | petitioner prevailed with respect to the anount
in controversy inasnmuch as we granted petitioner relief from
joint and several liability. Petitioner also prevailed with
respect to the nost inportant issue; i.e., whether she was
entitled to relief under section 6015. Accordingly, we concl ude
that petitioner substantially prevailed in Wener I.

B. The Net Worth Requirenent

Section 7430(c)(4)(A) (i1) provides, in relevant part, that
the term“prevailing party” neans a party who neets the
requi renents of 28 U.S.C. sec. 2412(d)(2)(B). Title 28 U S.C
sec. 2412(d)(2)(B) defines the term“party” as “an i ndividual
whose net worth did not exceed $2,000,000 at the tine the civil
action was filed”. Further, Rule 231(b)(4) provides that a
notion for an award of reasonable adm nistrative or litigation

costs nmust include a statenent that the taxpayer neets the net
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worth requirenments of 28 U S.C. sec. 2412(d)(2)(B) and nust be
supported by an affidavit executed by the noving party and not by
counsel for the noving party.

After an initial foot fault,?® petitioner satisfied the
requi renents of 28 U S.C. sec. 2412(d)(2)(B) and Rule
231(b)(4) by filing and signing an affidavit attesting that
on Septenber 24, 2004, her net worth did not exceed $2
mllion. Respondent does not dispute the substance of the
affidavit. Accordingly, we conclude that petitioner has
satisfied the net worth requirenent.

C. The “Not Substantially Justified” Requirenment

The next issue we nmust consider is whether respondent’s
position was substantially justified. If it was, petitioner
cannot be the prevailing party, and we will not award
admnistrative or litigation costs. Sec. 7430(c)(4)(B); see also

Paul Frehe Enters., Inc. v. Conm ssioner, 106 T.C. 436, 437

(1996). \Whether the Comm ssioner’s position was substantially
justified depends on all the facts and circunstances. Price v.

Commi ssioner, 102 T.C. 660, 662 (1994), affd. w thout published

SPetitioner’s notion for admnistrative and litigation
costs, which was signed by petitioner’s counsel but not by
petitioner, stated that petitioner’s net worth was not in excess
of $2 mlIlion. The notion was not acconpani ed by an affidavit
attesting that petitioner’s net worth did not exceed $2 m | lion.
Respondent noted the error in his response to petitioner’s notion
for admnistrative and litigation costs. Petitioner filed a
nmotion for leave to file such an affidavit, and we granted
petitioner’s notion.
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opi ni on sub nom TSA/ Stanford Associates, Inc. v. Conm SSioner,

77 F.3d 490 (9th Gr. 1996). A position is substantially
justified if it has a reasonable basis in fact and law and is
justified to a degree that would satisfy a reasonabl e person.

Pierce v. Underwod, 487 U S. 552, 565 (1988). The fact that the

Comm ssioner ultimately | oses or concedes an issue is not
determ native with respect to a taxpayer’s claimfor

admnistrative and litigation costs. Vines v. Conm ssioner, T.C

Meno. 2006-258. Various courts have held that the Comm ssioner’s
position is substantially justified where, inter alia, resolution
of the issue required an analysis of facts that did not clearly

favor either party’'s position, see Kaffenberger v. United States,

314 F.3d 944, 960 (8th Gr. 2003), and where there was | egal

precedent to support the Conm ssioner’s position, see DeVenney V.

Conmm ssioner, 85 T.C. 927, 930 (1985); ABC Rentals of San

Antonio, Inc. v. Comm ssioner, T.C. Mnp. 2000-47.

Where a taxpayer seeks both adm nistrative and litigation
costs, we apply the “substantially justified’” standard as of the
two separate dates on which the Comm ssioner took a position,
first in the admnistrative proceeding and later in the court

proceedi ng. Sec. 7430(c)(7)(A) and (B); Mqggie Mgnt. Co. v.

Comm ssioner, 108 T.C. 430, 442 (1997). For purposes of the

adm ni strative proceeding, the Conm ssioner’s position is the

position articulated in the notice of determ nation; for purposes
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of the court proceeding, the Conm ssioner’s position is the
position set forth in his answer to the taxpayer’s petition.

Maggi e Mgnt. Co. v. Conm ssioner, supra at 442. Al though the

Comm ssioner’s positions in the admnistrative and court
proceedi ngs are often considered separately, we can consider them
t oget her where the Conm ssioner maintains the sane position

t hroughout. Foy v. Comm ssioner, T.C Meno. 2005-116.

I n deci di ng whet her respondent’s position was substantially
justified, it is useful to consider the Code’s approach to relief
fromjoint and several liability. Section 6013(d)(3) provides
that if a married couple files a joint Federal incone tax return,
the couple’s liability for the tax shall be joint and several.
However, strict adherence to the rule of joint and several
liability can lead to unjust results where, for exanple, a
t axpayer becones burdened with onerous tax liabilities created by
a former spouse through no fault of the taxpayer. See, e.g.,

Kwong v. Commi ssioner, 65 T.C. 959, 963 (1976). For this reason,

Congress in 1971 enacted section 6013(e) (the predecessor to
section 6015) to relieve taxpayers of joint and several liability

in certain circunstances. Mora v. Conm ssioner, 117 T.C. 279,

284 (2001).
In 1998 Congress repeal ed section 6013(e) and enacted
section 6015, which applies to liabilities arising after July 22,

1998, as well as those that arose before July 22, 1998, but
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remai ned unpaid as of July 22, 1998. Sec. 1.6015-8, Incone Tax
Regs. Under section 6015 a taxpayer may be relieved fromjoint
and several liability under three circunstances. First, a
taxpayer who filed a joint Federal income tax return with his or
her spouse may seek relief under section 6015(b) if, anong other
t hi ngs, the taxpayer establishes that in signing the return he or
she did not know, and had no reason to know, that there was an
understatenment of tax on the return and that it would be
inequitable to hold the taxpayer |iable for the deficiency.
Second, in the case of a taxpayer who is no longer married to, or
is legally separated from the person with whomhe or she filed
the joint Federal inconme tax return, section 6015(c) provides for
relief under certain circunstances.* Finally, a taxpayer who
does not qualify for relief under section 6015(b) or (c) may seek
equitable relief under section 6015(f).

1. Section 6015(b)

Respondent mai ntai ned the sanme position throughout the
adm nistrative and court proceedings with respect to petitioner’s
request for relief under section 6015(b). Specifically,
respondent argued petitioner was not entitled to relief because
she failed to fulfill her duty of inquiry, and she therefore had

constructive know edge of the understatenents for 1979-81.

‘Because petitioner is still married to M. Wener, and
because the parties agree that sec. 6015(c) does not apply, we
need not discuss sec. 6015(c) in any greater depth.
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Respondent’ s position had a reasonable basis in fact and
aw. | ndeed, we sustained respondent’s determ nation to deny
petitioner’s request for section 6015(b) relief for the reasons
respondent cited in the court proceedings. As we wote in Wener
| :

We concl ude that petitioner, under the facts and

ci rcunstances of this case, had a duty to inquire

regarding the partnership | osses clainmed on her 1979-81

returns. Because she failed to satisfy her duty of

inquiry, we find that she had reason to know of the

understatenents. [Ctations and fn. ref. omtted.]

We concl ude, therefore, that respondent’s position with
respect to petitioner’s request for relief under section 6015(b)

was substantially justified.

2. Section 6015(f)

Respondent mai nt ai ned t hroughout the adm nistrative and
court proceedings that petitioner was not entitled to equitable
relief. However, the basis for respondent’s position in the
adm ni strative proceeding is unclear. Respondent’s notice of
determ nation sinply states: “W did not find you eligible for
relief under Section 6015(f).”

Before we issued our Qpinion in Porter v. Conm ssioner, 132

T.C. ___ (2009),° we exanmi ned the Comm ssioner’s determ nations

5Sec. 6015 was anended by the Tax Relief and Health Care Act
of 2006, Pub. L. 109-432, div. C, sec. 408(a), 120 Stat. 3061
We acknow edged in Wener | that the 2006 anmendnents to sec. 6015
rai sed questions concerning the appropriate standard of reviewin
sec. 6015(f) cases. See Porter v. Conm ssioner, 130 T.C 115,
(continued. . .)
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under section 6015(f) for abuse of discretion. However, because
the record in Wener | did not contain respondent’s analysis in
support of his determ nation under section 6015(f),% we were
unabl e to apply an abuse of discretion standard. |nstead we
determ ned de novo whet her the Comm ssioner properly concl uded
that petitioner was not entitled to equitable relief under
section 6015(f). On the basis of that fact-intensive anal ysis,
we ultimately concluded that petitioner was entitled to relief
under section 6015(f).

We shall apply a simlar analysis in this proceeding. This
time, however, rather than ask whether respondent’s position with
respect to petitioner’s request for section 6015(f) relief was
correct on the nerits, we will exam ne the record to determ ne
whet her respondent’s position had a reasonable basis in fact and

| aw.

5(...continued)
144-146 (2008) (concurring opinion of Judge Werry, in which
seven ot her Judges joined). In a subsequent Opinion in Porter v.
Commi ssioner, 132 T.C. __ (2009), we resolved the issue by
hol di ng that a de novo standard of review is the appropriate
standard of review under sec. 6015, including under subsec. (f).

®Nei t her the notice of determ nation nor the acconpanying
suppl ement al case nmenorandum cont ai ned any anal ysis or recited
sufficient facts for the Court to review using an abuse of
di scretion standard.



Section 6015(f) provides:

SEC. 6015(f). Equitable Relief.--Under procedures
prescribed by the Secretary, if—-

(1) taking into account all the facts and
circunstances, it is inequitable to hold the
individual liable for any unpaid tax or any
deficiency (or any portion of either); and

(2) relief is not available to such
i ndi vi dual under subsection (b) or (c),

the Secretary may relieve such individual of such liability.

The Comm ssioner has proscribed procedures for analyzing a
request for relief under section 6015(f). The procedures IRS
personnel were to apply to the review of petitioner’s request
are set forth in Rev. Proc. 2000-15, supra.’ Rev. Proc. 2000-15,
sec. 4.01, states that, before the Comm ssioner will consider the
requesti ng spouse’s request for relief under section 6015(f), the
requesti ng spouse nmust satisfy the follow ng seven threshol d
condi tions:

(1) The requesting spouse filed a joint return for
the taxable year for which relief is sought;

(2) Relief is not available to the requesting
spouse under 8 6015(b) or 6015(c);

‘As we stated in Wener |, Rev. Proc. 2003-61, 2003-2 C. B
296, which superseded Rev. Proc. 2000-15, 2000-1 C. B. 447, is
effective for requests for relief filed on or after Nov. 1, 2003,
and for requests for relief pending on Nov. 1, 2003, for which no
prelimnary determ nation |letter has been issued as of that date.
Petitioner requested relief on Mar. 26, 2002, and respondent
issued the prelimnary determnation letter before Nov. 1, 2003;
therefore, Rev. Proc. 2003-61, supra, is inapplicable here.
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(3) The requesting spouse applies for relief no
|ater than two years after the date of the Service's
first collection activity after July 22, 1998, with
respect to the requesting spouse;

(4) Except as provided in the next sentence, the
liability remains unpaid. A requesting spouse is
eligible to be considered for relief in the formof a
refund of liabilities for: (a) amobunts paid on or
after July 22, 1998, and on or before April 15, 1999;
and (b) installnment paynents, made after July 22, 1998,
pursuant to an installnment agreenent entered into with
the Service and with respect to which an individual is
not in default, that are made after the claimfor
relief is requested;

(5) No assets were transferred between the spouses
filing the joint return as part of a fraudul ent schene
by such spouses;

(6) There were no disqualified assets transferred
to the requesting spouse by the nonrequesting spouse.

If there were disqualified assets transferred to the
requesti ng spouse by the nonrequesting spouse, relief
will be available only to the extent that the liability
exceeds the value of such disqualified assets. For this
purpose, the term*“disqualified asset” has the neaning
gi ven such termby 8§ 6015(c)(4)(B); and

(7) The requesting spouse did not file the return
wi th fraudul ent intent.

I f a requesting spouse satisfies each of the seven threshold
conditions, Rev. Proc. 2000-15, supra, instructs IRS personnel to
determ ne whet her the requesting spouse satisfies the additional
requirenents set forth in either Rev. Proc. 2000-15, sec. 4.02 or
4. 03.

Rev. Proc. 2000-15, sec. 4.03, 2000-1 C. B. at 448, provides
that, in cases where the threshold conditions set forth in Rev.

Proc. 2000-15, sec. 4.01, have been satisfied but the requesting
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spouse does not qualify for relief under Rev. Proc. 2000-15, sec.
4.02, 2000-1 C.B. at 448, equitable relief may be granted under
section 6015(f) if, taking into account all the facts and
circunstances, it would be inequitable to hold the requesting
spouse responsible for all or part of the liability. In making
t he decision, the Conm ssioner wll weigh a nunber of positive
and negative factors. The followng list is not exclusive, and
no single factor is determ native:

(1) Factors weighing in favor of relief. The

factors weighing in favor of relief include, but are
not limted to, the foll ow ng:

(a) Marital status. The requesting spouse is
separated (whether legally separated or living
apart) or divorced fromthe nonrequesting spouse.

(b) Econom c¢ hardshi p. The requesting spouse
woul d suffer econom c hardship (wthin the meani ng
of section 4.02(1)(c) of this revenue procedure)
if relief fromthe liability is not granted.

(c) Abuse. The requesting spouse was abused
by the nonrequesting spouse, but such abuse did
not anount to duress.

(d) No know edge or reason to know. In the
case of a liability that was properly reported but
not paid, the requesting spouse did not know and
had no reason to know that the liability would not
be paid. In the case of a liability that arose
froma deficiency, the requesting spouse did not
know and had no reason to know of the itens giving
rise to the deficiency.

(e) Nonrequesting spouse’s |egal obligation.
The nonrequesting spouse has a | egal obligation
pursuant to a divorce decree or agreenent to pay
the outstanding liability. This will not be a
factor weighing in favor of relief if the
requesti ng spouse knew or had reason to know, at
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the time the divorce decree or agreenent was
entered into, that the non-requesting spouse would
not pay the liability.

(f) Attributable to nonrequesting spouse.
The liability for which relief is sought is solely
attributable to the nonrequesting spouse.

(2) Factors weighing against relief. The factors
wei ghi ng against relief include, but are not limted
to, the foll ow ng:

(a) Attributable to the requesting spouse.
The unpaid liability or itemgiving rise to the
deficiency is attributable to the requesting
spouse.

(b) Know edge, or reason to know. A
requesti ng spouse knew or had reason to know of
the itemgiving rise to a deficiency or that the
reported liability would be unpaid at the tinme the
return was signed. This is an extrenely strong
factor wei ghing against relief. Nonethel ess, when
the factors in favor of equitable relief are
unusual ly strong, it may be appropriate to grant
relief under 8 6015(f) in limted situations where
a requesting spouse knew or had reason to know
that the liability would not be paid, and in very
limted situations where the requesting spouse
knew or had reason to know of an itemgiving rise
to a deficiency.

(c) Significant benefit. The requesting
spouse has significantly benefitted (beyond norna
support) fromthe unpaid liability or items giving
rise to the deficiency. See § 1.6013-5(b).

(d) Lack of econom ¢ hardship. The
requesting spouse will not experience econom c
hardship (wthin the nmeani ng of section 4.02(1)(c)
of this revenue procedure) if relief fromthe
l[iability is not granted.

(e) Nonconpliance with federal incone tax
| aws. The requesting spouse has not nmade a good
faith effort to conply with federal incone tax
laws in the tax years following the tax year or
years to which the request for relief relates.
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(f) Requesting spouse’s |legal obligation.
The requesting spouse has a | egal obligation
pursuant to a divorce decree or agreenent to pay
the liability.

Rev. Proc. 2000-15, sec. 4.03, 2000-1 C. B. at 448-449.

In Wener | respondent argued that petitioner failed to
satisfy Rev. Proc. 2000-15, sec. 4.01(5), because petitioner
transferred the Morris Lane property to a famly trust for |ess
t han adequate consideration in an attenpt to place her assets
beyond the reach of respondent. In support, respondent cited

Doyl e v. Comm ssioner, T.C. Meno. 2003-96, affd. 94 Fed. Appx.

949 (3d Cr. 2004), in which we found it significant that the
t axpayer and her husband had tried to nmake thensel ves coll ection
proof by encunbering their personal residence, transferring noney
to their children, and taking expensive vacations. In the
alternative, respondent argued that even if petitioner satisfied
the threshold conditions of Rev. Proc. 2000-15, sec. 4.01, the
factors enunerated in Rev. Proc. 2000-15, sec. 4.03, weighed
agai nst granting petitioner’s request for equitable relief.

Al t hough we ultimately granted petitioner’s request for
section 6015(f) relief, respondent’s position found factual
support in the record and | egal support in our holding in Doyle

v. Comm ssioner, supra,® and simlar cases in which taxpayers

SAdm ttedly, Doyle v. Conm ssioner, T.C Menp. 2003-96,
affd. 94 Fed. Appx. 949 (3d GCr. 2004), is not precisely
anal ogous to this case, but we think the facts are simlar enough
(continued. . .)
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attenpted to transfer assets to avoid paying their tax
liabilities.® Respondent’s position throughout the
adm nistrative and litigation proceedings reflected his
determ nation that petitioner, acting with know edge of the 1979-
81l tax liabilities, had participated in an effort to nmake herself
and her husband collection proof. That determ nation was
apparently based on respondent’s eval uation of information
subm tted by petitioner and her husband and a judgnent regarding
the credibility of petitioner and her husband. Under these
ci rcunst ances, where the credibility of petitioner and her
husband was a legitimte concern and the facts did not clearly
favor one party’s position over the other party’'s position, we do
not believe that respondent’s position was unreasonable. See

Kaf f enberger v. United States, 314 F.3d at 960. Accordingly, we

concl ude that respondent’s position was substantially justified.

(...continued)

that it was reasonable for respondent to cite Doyle for the
proposition that a taxpayer who transfers or encunbers assets in
an effort to thwart the Comm ssioner’s collection activity is not
entitled to sec. 6015 relief.

°See, e.g., Etkin v. Comm ssioner, T.C Menon. 2005-245
(taxpayer’s claimfor sec. 6015(f) relief denied where taxpayer’s
husband transferred property to her as part of a schenme to
frustrate the Comm ssioner’s collection activities); see also
Ghrman v. Conmm ssioner, T.C. Meno. 2003-301 (taxpayer’s claimfor
sec. 6015(f) relief was denied where taxpayer received a transfer
of a disqualified asset fromher fornmer spouse in violation of
Rev. Proc. 2000-15, sec. 4.01(6), 2000-1 C. B. 447, 448), affd.
157 Fed. Appx. 997 (9th Cr. 2005).




[11. Concl usion

Al t hough we granted petitioner’s request for relief under
section 6015(f) in Wener |, our decision turned on a fact-
i ntensi ve anal ysis and an evaluation of the credibility of
petitioner. The actions of petitioner and her husband with
respect to the transfer of their home and the reporting of trust
interests on forns submtted to respondent reasonably raised
suspi ci ons that respondent resolved by deciding not to grant
relief under section 6015(f). Although we ultimately accepted
petitioner’s explanation of these actions as credible, the nere
fact that we held in favor of petitioner does not establish that
respondent’ s position was not substantially justified. On the
contrary, we conclude that respondent’s position in the
adm ni strative and court proceedi ngs was substantially justified,
and petitioner therefore shall not be treated as the prevailing
party in Wener | for purposes of section 7430.

We have considered all remaining argunments made by the
parties and, to the extent not discussed above, find those

argunents to be irrelevant, noot, or without nerit.
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To reflect the foregoing, petitioner’s notion for

admnistrative and litigation costs will be deni ed.

An appropriate order and

decision will be entered.




